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Letter of Transmittal 



The President 

The President of the Senate 

The Speaker of the House 

Sirs and Madam: 

The United States Commission on Civil Rights transmits this report, Becoming Less Separate? School 
Desegregation, Justice Department Enforcement, and the Pursuit of Unitary Status, pursuant to Public 
Law 103-419. The purpose of the report is to examine what effect the increase in the number of schools 
obtaining unitary status has had on the racial balance of schools that were previously under court order. 
Specifically, the report examines whether levels of integration tend to erode as consent decrees are 
lifted. 

To that end, the Commission collected data as to the legal status of school districts in seven states: 
Alabama, Georgia, Florida, Louisiana, Mississippi, North Carolina, and South Carolina. The 
Commission then analyzed this data to determine if obtaining unitary status was associated with greater 
levels of racial clustering or reduced integration within districts. In addition, the Commission examined 
the Educational Opportunities Section (EOS) of the Department of Justice, which is charged with the 
primary enforcement role in this area to determine what effect its policies and actions have had on the 
racial balance of school districts. 

The findings indicate that the increase in the number of jurisdictions obtaining unitary status has not had 
a negative effect on levels of integration. Moreover, the evidence indicates that the substantial number 
of districts that have obtained unitary status since 2000, at least partly through the actions of EOS, 
exhibit higher levels of integration than those districts that obtained such status in prior decades. 

The report also indicates that certain factors, unrelated to the legal status of a school district, have a 
more significant effect on levels of racial balance. Among these are the size of a district’s student 
population, the percentage of white student enrollment, and the state in which the district is located. The 
Commission urges that these factors be further examined and that school districts and the communities 
of which they are a part take the steps necessary to address the vestiges of state based discrimination. 

On August 2, 2007, the Commission approved this report. The vote was as follows: Chapters 1-5 and 
the appendices were approved by Commissioners Braceras, Heriot, Kirsanow, Reynolds, Taylor, 
Thernstrom, and Yaki, with Commissioner Melendez not present. Chapter 6 was approved by 
Commissioners Braceras, Heriot, Kirsanow, Reynolds, Taylor, and Thernstrom; and objected to by 
Commissioners Melendez and Yaki. The report includes a separate statement submitted by 
Commissioners Melendez and Yaki. 



For the Commissioners, 




Gerald A. Reynolds 
Chairman 
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EXECUTIVE SUMMARY 

For almost a century following the end of the Civil War, many state and local governments, particularly 
in the South but not exclusively so, operated a crippling system of state-sponsored segregation. The 
nation’s elementary and secondary school students were most affected by these policies. 

It was not until 1954, in the decision of Brown v. Board of Education of Topeka, 347 U.S. 483 (1954), 
that the Supreme Court finally ruled that cle jure racial discrimination in education was unconstitutional. 
To address the damage caused by the intentional segregation of schools, the Court sanctioned an 
extraordinary level of federal intervention. Many of those in the affected areas reacted to the process of 
integration with massive resistance, which sometimes included outright violence. 

In response to continued resistance, Congress enacted the Civil Rights Act of 1964, which authorized 
the Department of Justice to take an active role in enforcing anti-discrimination laws. The Act allowed 
the Department of Justice to initiate or intervene in lawsuits to desegregate schools. 

In addition, Title VI of the Act made school districts that engage in racial discrimination ineligible for 
federal funding. This provision, when combined with the Elementary and Secondary Education Act of 
1965, (which provides financial assistance to schools serving areas with concentrations of children from 
low income families), exerted a substantial influence on school districts as federal funding for education 
increased. 

In recognition of the continued resistance to desegregation, the Supreme Court in the decision of Green 
v. County School Board of New Kent County, 391 U.S. 430 (1968), established specific standards by 
which desegregation efforts should be judged. The Court established that a school system that 
successfully transitioned from a segregated, racially dual system to an integrated one would be classified 
as “unitary.” 

Throughout the 1960s and 1970s, judicial oversight continued to grow. Given the extent of resistance, 
this extraordinary federal intervention was both necessary and unavoidable. But it was not without costs. 
By its nature, judicial supervision supplanted the decisions of locally elected officials and professional 
educators with those of an unelected judge without special training or expertise in education policy. 

By the 1990s, many court orders had been in place for decades, and the state- sponsored schemes of 
segregation had been addressed. It was at this point in time that the Supreme Court acknowledged the 
historical importance of local elected control over elementary and secondary schools and held that 
federal judicial supervision should end when the effects of past intentional discrimination are remedied. 
To that end, the Court clarified the means by which school districts might obtain unitary status and 
receive relief from judicial oversight. These cases were Board of Education of Oklahoma City Public 
Schools v. Dowell, 498 U.S. 237 (1991), and Freeman v. Pitts, 503 U.S. 467 (1992). In these decisions, 
the Court held that the award of unitary status is appropriate when a school district demonstrates that it 
has complied with the court’s desegregation order for a reasonable period of time and has exhibited a 
good faith commitment to the constitutional principles Brown established. 
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The Department of Justice (DOJ) has the primary enforcement role in addressing cases of school 
desegregation. Through its participation in the judicial process, it can help or hinder those school 
districts that seek unitary status. Until recent years, few districts were released from judicial supervision. 
Since fiscal year 2000, the number of districts obtaining unitary status has increased dramatically, with 
DOJ’s docket of elementary and secondary school desegregation cases declining from approximately 
430 cases to 266 cases. Indeed, almost 56 percent of the districts that have obtained unitary status over 
the last several decades have done so since 2000. 

The purpose of this report is to examine the effect that this increase in the number of school districts 
obtaining unitary status has had on the racial balance of schools that were previously under court order. 
In other words, do school districts tend to revert to racial clustering — as some would say, do they 
“resegregate” — after they are released from judicial supervision? Justice Stephen Breyer recently raised 
this very issue, when he claimed that many school districts are maintaining or extending their integration 
efforts because they fear what Justice Breyer calls “the evident risk of a return to school systems that are 
in fact (though not in law) resegregated Justice Breyer’s argument implicitly raises an important 

question, which this report attempts to answer: Does judicial supervision appear, in the aggregate, to 
maintain racial integration and does that integration tend to erode as court orders are lifted? 

To that end, the Commission collected data as to the legal status of school districts from seven states 
which historically have had a substantial number of school districts under judicial supervision: Alabama, 
Florida, Georgia, Louisiana, Mississippi, North Carolina, and South Carolina. Since surprisingly little 
data on this issue was available, the Commission reviewed each district within these states to determine 
if the school system was currently under a court order, had never been under a court order, or had 
obtained unitary status. The Commission believes that this constitutes the most comprehensive and 
current record of the legal status of school districts ever undertaken. The Commission then analyzed the 
district data to determine if obtaining unitary status was associated with greater levels of racial 
clustering or reduced integration within districts. 

A cursory view of the data, comparing only African American and white student enrollment, suggests 
that unitary districts have greater levels of racial concentration than districts that remain under court 
order and that the latter have higher levels of racial concentration than districts never under judicial 
supervision. However, when one adjusts for other factors, such as the size of a district’s student 



1 Parents Involved in Cmty. Sell. v. Seattle Sch. Dist. No. 1, 127 S. Ct. 2738, 2802 (2007) (Breyer, J., dissenting). Although terms like 
“segregation” and “integration” are often used loosely to describe patterns of racial concentration, some commentators have been careful to 
distinguish between de jure segregation and voluntary residential clustering. Justice Thomas, in his concurring opinion in Parents Involved , 
made the following distinction: 

In the context of public schooling, segregation is the deliberate operation of a school system to “carry out a 
governmental policy to separate pupils in schools solely on the basis of race.” 



Racial imbalance is not segregation. Although presently observed racial imbalance might result from past de jure 
segregation, racial imbalance can also result from any number of innocent private decisions, including voluntary 
housing choices. 

Id. at 2769 (Thomas, J., concurring) (citation omitted); see also Parents Involved in Cmty. Sch. v. Seattle Sch. Dist., 426 F.3d 1162, 1197, 
1220 (9th Cir. 2005) (Bea, J., dissenting) (“As an introductory note, I call attention to the majority's frequent misuse of the terms 
‘segregation,’ ‘segregated schools,’ and ‘segregated housing patterns.’ ... The racial imbalance in Seattle’s schools results not from de jure 
segregation nor from any invidious exclusion of nonwhite minorities from the schools. Instead, it results from racially imbalanced 
residential housing patterns, an issue which the District does not contend it can alter.”). 
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population, the percentage of white student enrollment and the state in which the district is located, the 
legal status differences are not statistically significant, even when only these two racial groups are 
considered. 

Similarly, when unitary districts are compared with court supervised districts over time, there is no 
statistically significant difference in the levels of racial balance between the two categories. If districts 
experienced greater racial imbalances after obtaining unitary status, one could expect that the levels of 
racial balance between the categories would differ substantially, especially over time, with the unitary 
districts becoming less integrated than those supervised by the courts. Within the parameters of this 
study, however, this did not occur. 

Moreover, when the analysis includes other racial and ethnic groups, such as Hispanics, Asian 
Americans and Native Americans, the results indicate that school districts, on average, are substantially 
more integrated than would appear from a comparison of just the black-white balance alone. This is 
especially relevant given that districts are facing drastic demographic changes in school-age population, 
with white enrollment decreasing and Hispanic, Asian, and other minority student populations 
expanding substantially. When the analyses include these other groups, and show changes in schools’ 
racial/ethnic composition over time, no substantial overall increases or decreases in the racial balance 
occur in the decade this study examined. 

These findings indicate that the increase in jurisdictions obtaining unitary status has not had a negative 
effect on the levels of integration. Moreover, the evidence further indicates that districts that have 
obtained unitary status since 2000 exhibit higher levels of integration than those districts that obtained 
such status in prior decades. 

Ironically, while large districts have been released from judicial supervision more frequently than small 
districts, it is the smaller districts which show significantly less racial clustering. On average, 
administrators in districts with enrollments of 1,000 to 9,999 students need to shift less than 37 percent 
of their pupils to achieve perfect racial balance. Officials in larger court- supervised districts would need 
to reassign, on average, 43 percent or more. 

Given these results, the increase in the number of districts obtaining unitary status is not surprising and 
does not suggest any significant subsequent increase in racial isolation among students in the affected 
schools. 

Many of the original desegregation orders have been in place for decades. In the Commission’s study, 
98 percent of the districts ever under court order were placed under supervision in the 1970s or earlier. 
A majority of them remain under court order today. The purpose of these orders was to address state 
sponsored schemes of segregation and to remedy the effects of intentional discrimination. While each 
case must be examined on its own merits, there is little doubt that the process of review should continue. 
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The Commission urges the Department of Justice to examine those districts that have been under court 
order the longest and increase its efforts to ensure that such districts address the lingering effects of state 
sponsored discrimination. In addition, the Commission asks social scientists, academicians, and relevant 
government agencies to determine why many small school districts are not seeking unitary status when 
they evidence higher levels of integration than many large districts that were released from judicial 
supervision. Finally, the Commission recommends that state boards of education determine what, if any, 
non-legal reasons might affect the decisions of school districts within their jurisdiction not to seek 
unitary status. 
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CHAPTER 1: INTRODUCTION 

Over fifty years have passed since the decision of Brown v. Board of Education of Topeka in which the 
Supreme Court held that state- sponsored racial segregation of schools is unconstitutional. 1 Initially, 
desegregation was either ignored or actively resisted. Even a decade after the Brown decision most 
school districts had taken few or no steps to implement a program of racial desegregation. This 
resistance resulted in litigants seeking and obtaining the federal judiciary’s extraordinary intervention in 
the area of public education. 

In an effort to craft effective remedies that would compel school districts to operate integrated schools, 
the Court revisited school desegregation several times after Brown. Most significantly, the Court’s 
decision in Green v. County School Board of New Kent County, 2 spurred widespread federal court 
supervision of school districts that were operating racially dual systems. In Green, the Court held that 
federal courts should monitor school districts until the vestiges of de jure segregation were eliminated. 
In making this assessment, a federal court must, to the extent practicable, look at every facet of school 
operations. Not until a school district successfully transitioned from a segregated, racially dual system to 
a unitary one would it be released from court supervision. 

The Green standard, however, did not provide clear guidelines as to when such court supervision of 
public schools should end. Accordingly, in the early 1990s, the Supreme Court revisited the general 
standards for unitary status in two cases: Board of Education of Oklahoma City Public Schools v. 
Dowell 3 and Freeman v. Pitts. 4 In Dowell, the Court ruled that a declaration of unitary status is 
appropriate if a school district demonstrates that it has complied with a judicial desegregation order 
since it was entered and the vestiges of past discrimination are eliminated. 5 In Freeman, the Court 
extended Dowell and held that a school district need not achieve unitary status as to all aspects of school 
administration to obtain partial relief in those areas in which success has been achieved. 6 

By outlining the process by which local control of school districts could be reestablished, Dowell and 
Freeman provide a roadmap for school districts to seek unitary status. As time has passed, more and 
more school districts have sought and obtained release from court supervision. For example, although as 
recently as 2000, the number of school desegregation cases on the Department of Justice’s open case list 
was approximately 430, 7 as of May 2007, this number had decreased to 266. 8 



1 Brown v. Bel. of Ed. of Topeka, Shawnee County, Kan., 347 U.S. 483 (1954). 

2 Green v. County Sell. Bd. of New Kent County, Va„ 391 U.S. 430 (1968). 

3 Board of Ed. of Oklahoma City Public Schools, Independent Sch. Dist. No. 98, Oklahoma County, Okla. v. Dowell, 498 U.S. 237 (1991). 

4 Freeman v. Pitts, 503 U.S. 467 (1992). 

5 See Dowell, 498 U.S. at 249-50. 

6 See Freeman, 503 U.S. at 497-99. 

7 U.S. Department of Justice, Civil Rights Division, Response to U.S. Commission on Civil Rights’ Interrogatories and Document 
Requests, Response to Interrogatory Requests 2 and 26, May 17, 2007. 



Id. 
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This report seeks to examine the effect of these changes by analyzing the current extent of judicial 
oversight, the impact that obtaining unitary status has on racial balance within school districts, and the 
role the Department of Justice plays in the process. 9 The following topics are addressed: 

The continuation of federal supervision raises concerns related to federalism, interference with the 
traditional prerogative of state and local control of schools, and the scope and propriety of judicial 
remedies such as busing. To understand why this level of federal intervention continues, despite these 
concerns, it is necessary to consider the evolving role of the courts in unitary status cases following the 
decisions in Green and later in Dowell and Freeman. Such an analysis is presented in chapter 2 of this 
report. 

The Department of Justice (DOJ) has played an active role in this area and has intervened in many 
federal desegregation cases. The DOJ’s elementary and secondary school desegregation docket, which 
currently includes approximately 266 cases, is handled by the Civil Rights Division’s Educational 
Opportunities Section (EOS). EOS is charged with enforcing federal statutes that prohibit discrimination 
in public education and is authorized to initiate or intervene in such suits pursuant to Titles IV, VI, and 
IX of the Civil Rights Act of 1964. 10 EOS is thus responsible for overseeing these cases on behalf of 
DOJ. Little commentary exists on the role of EOS in such litigation and the overall structure of this 
important section of DOJ. Chapter 3 of this report describes the functions of this section. 

Chapter 4 sets forth the Commission’s research cataloging the legal status of school districts in seven 
states. The Commission shows when the districts came under court order and the timing and frequency 
with which they gained judicial recognition of unitary status. The chapter further examines whether the 
frequency with which districts obtain unitary status is related to district size. Finally, for districts 
remaining under court order, this chapter provides information as to the intent of such districts with 
regard to gaining unitary status. 

Chapter 5 examines whether school districts’ legal status (i.e., as unitary, court-supervised, or 
nonlitigated entities) is related to student racial concentrations. First, the Commission analyzes whether 
districts that obtained unitary status show more or less racial and ethnic integration than those remaining 
under court order. Second, the statistical analyses examine whether different types of districts are more 
or less integrated now than in 1992 when the criteria for attaining unitary status were established. 
Finally, for districts with unitary status, the Commission analyzes whether schools become more racially 
concentrated after they are released from judicial oversight. 

Finally, chapter 6 details the Commission’s findings and recommendations arising out of the research 
and analysis. 



9 Pursuant to the Commission’s statute: “The Commission shall submit to the President and Congress at least one report annually that 
monitors federal civil rights enforcement efforts in the United States.” Civil Rights Commission Amendments Act of 1994, 42 U.S.C § 
1975a (c)(1) (2007). 

10 Civil Rights Act of 1964, Pub. L. No. 88-352, 78 Stat. 252 (1964) (codified in sections of 42 U.S.C.). 




